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DECISION AND ORDER

This proceeding involves a dam for benefits under the Longshore and Harbor Workers
Compensation Act, as amended, 33 U.S.C. 8901, & seq., (the"Act"). The clam isbrought by Michedl
Bartley, Clamant, againg hisformer employer, Bagwell Brothers, Respondent and Bankers Insurance Co.,
Carrier. A hearing was held in Jefferson, Texas on December 7, 2000, & which time the parties were



represented by counsal and given the opportunity to offer testimony, documentary evidence, and to make
ord argument. The following exhibits were received into evidence:

1) Joint Exhibit No. 1;

2) Clamant's Exhibits Nos. 1-3, 18, 23, 25-37; and

3) Respondent’s Exhibits Nos. 1-37.1

Uponconclus onof the hearing, the record remained open for additiona exhibitsand the submisson
of post hearing briefs, which were received by both parties? Thisdecision is being rendered after having
given full congderation to the entire record.

STIPULATIONS®

After an evaluation of the record, this Court finds sufficient evidence to support the following

dipulations:

D
2
3

(4)
()
(6)
()

(8)
©)

The date of the injury/accident was November 10, 1996;

The fact of the injury/accident is not disputed;

Clamant’s accident occurred during the course and scope of his employment with
Respondent on a platform located more than three miles off of the Louisiana Gulf Coast.
Claimant was injured when apiece of grating fdl fromthe above landing onto hisright hip;
An employer/employee relationship existed a the time of injury;

The dleged injury arose in the course and within the scope of employment;

The date Respondent was notified of the injury was November 10, 1996;

The date of notification of the injury/desth pursuant to Section 12 of the Act to
Respondent was November 10, 1996;

An informa conference was held September 1, 1999,

Whether disability resulted from the injury is disputed;

! The following abbreviations will be used in citations to the record: JX - Joint Exhibit, CX -
Clamant's Exhibit, RX - Employer's Exhibit, and TR - Transcript of the Proceedings.

2Respondent submitted the curriculum vitae of Nancy Favaoro as RX-38 after the forma hearing
and without objection.
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(10)  Medical benefits have been paid in the amount of $22,990.32 through August 30, 2000.
Claimant dleges he is owed additiona compensation benefits and outstanding and future
medica expenses,

(11) Theamount of compensation for disability aready paid to Clamant is disputed dong
(12)  with the nature of the disability;

(13) Clamant's average weekly wage is $517.68;

(14) Maximum medica improvement is disputed.

|SSUES
The unresolved issues in this proceeding are:
@ Nature and Extent of Disahility/Loss of Wage Earning Capecity;
2 Claimant’s ability to return to work;
3 Reasonable and Necessary Medica Expenses,
4 Whether additionad medical, indemnity and/or mileage reimbursement benefits are owed;
) Whether Claimant is entitled to VVocationa Rehabilitation benefits.

SUMMARY OF THE EVIDENCE

l. TESTIMONY
Michael Bartley

Michad Bartley, Clamant, testified that heiscurrently taking Buspar, Xanax, LorTab 10, and Paxil.
He stated that these medications were prescribed for him by Drs. Armistead, Dane, and Brunnen. He
tedtified that he received a tenth grade, high school education but never received his GED. Claimant
admitted to being convicted in 1995 of possession of marijuana withintent to distribute, afelony. Clamant
added that he has never undergone any vocationd technical training or military service. He stated that his
firg job was pumping gas, followed by employment in a machine shop. He added that he became
employed in the laborer and offshore positionsin 1975. Claimant testified that he wasinitidly employed
offshore as a roustabout for gpproximately four years. He stated that he returned to offshore work asa
roustabout, foreman, and crane operator after interim employment as atruck driver. He stated that asa
crane operator, he used hydraulic cranes. Claimant added that hewould load and unload crew boats, hang
pipe, and move materia around the platforms. Hetestified that he became awelder in 1980 and performed
both land and offshore contracts out of Louisana. Claimant stated that he worked for a company cdled
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Badger Wddingdoing structural and pressure pipe weding offshore. He added that thiscompany changed
from Badger Welding to Bagwell Brothers, Respondent, approximately two to four years after he began
working for it. He stated that he did well inthe businessof constructionof offshore platforms. TR. 25-32.

Clamant tedtified that his job duties did not change during his employment with Respondent. He
explained that he was required to move into various positions for certain welding projects, cimb, and hang
when necessary. He stated that the job involved alot of vigorous lifting. Claimant added that hiswelding
jobs could last anywhere from aweek to threemonthsinduration. He stated that he would drivefrom his
home in Shreveport to the necessary dock and get to the offshore platformby helicopter or boat. Clameant
testified that the accident occurred on the morning of November 10, 1996, while he was welding on an
offshore platform, the Ship Shore 183A. He sated that he did not know how far offshore the platform
was. Clamant added that he was laying on his left side and welding overhead when a piece of grating,
weighing 100 to 150 pounds, fdl and struck himin the hip. TR. 32-35.

Claimant testified that the crew had to haul him up fromthe welding Steinthe personnel basket to
the main platform. Hewasthen taken to the office, where helaid on the couch. He stated that heinformed
his supervisor, Jmmy Pierce, and Frank Cannon, fidd foreman, who indicated he did not think that
Clamant washurt. He Sated that it was afternoon before he was ableto get ahelicopter ride to the shore.
Clamant added that Respondent’s personnel would not request an ar med. for him, nor would they
adminigter any treetment. He testified that he was flown to the hospita, where he had to wait for along
period of time to get treatment. TR. 36-41.

Clamant tetified that after he returned to Shreveport, he sought treatment from Dr. Zum
Brunnen, anorthopedist. He stated that Dr. Brunnen prescribed Lortab 10, but could not figure out what
was wrong with him. He stated that he was findly given a bone scan and physical therapy about Sx to
seven weeks after the accident occurred. Hetestified that he used crutches until March, 1997. Claimant
added that during that time, he tripped on the crutches and fell on his porch, causing bruising to his head.
Hetedtified that he was in congtant pain throughout his physica thergpy. Claimant added about four to Six
weeks after the accident, he sought psychologica treatment for depression from Dr. Idam. He testified
that he was depressed because of an accumulation of events, induding sudden deaths in his family.
Additiondly, he was angry about not recaiving any compensationand the feding that he was not getting the
help that he thought he needed. Hetetified that hewas not ableto et or deep regularly and experienced
flashback memoriesof the accident. Claimant stated that he had never experienced any prior episodes of
depression. Clamant testified that hewas not ableto afford Dr. Idam on acontinua basisand wasinstead
referred to Dr. Ben Hayes, apsychiatrist. He stated that he underwent severd psychological interviews
and evauations at ahospitd, but was never able to obtain the results. Claimant testified that physicdly, he
has congtant pain in his hip and his lower back. He described that pain asconsstent with achronic bruise.
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He stated that he was congtantly told that he wasimproving, but could not fed any difference. TR. 42-54.

Claimant testified that Respondent twice offered him an aternative job asatool attendant, which
supposedly required no reaching, bending, or constant Sitting. He stated that this description

was inconggent from his persona knowledge of the actua job requirements. Claimant added that
Respondent offered to pay him $20 per day and pay for his motel room to avoid a commute from
Shreveport. He stated that he was unable to drive long distances because of pain in hisback and hisleg.

He stated that the second time Respondent offered him the job, he had communicated to his doctor that
he could not drive for long distances. Claimant stated that the job, tendered in 1997, 1998, and 1999 was
located in Delcambre, which isin south Louisana. TR. 55-59, 132.

Claimant testified that on several occasions, he attempted to work in hisyard and do other
activitiesin order to assess his pain tolerance. He stated that he was unable to do any of these activities.
Clamant added that he disagreed with Dr. Brunnen's opinion that he had reached maximum medical
improvement on May 20, 1998. TR. 60-65.

Clamant testified that he wasinvolved in a car accident on January 20, 1999. He dated that he
did not experience any new symptoms after the accident. Claimant stated that he exacerbated his back
painin September, 1999 after aiding his brother inwashing aboat. Hetestified that he was aggravated with
hisdoctorsfor not being able to dleviate hispain. He added that he al so experienced panic attacksasearly
as December, 1996. TR. 71-73, 128.

He tedtified that he currently experiences the same painin hisleg, hip, and lower back. Clamant
testified that he currently experiences the same pain in hisleg, hip, and lower back. Claimant added that
gttinginacertain positionhepshim by taking the weight off of the Sde that hurts. He testified that he can
no longer hunt or fish. Claimant stated that he congtantly has to change positions and cannot stand for
prolonged periods of time. TR. 73-74.

Clamant stated that he put in severa gpplicationsfor jobs, beginning in Augugt, and was findly
hired by a printing company as a laborer in October, 2000. He gave his job duties as cleaning a
warehouse, putting boxes away, and doing deliveries. He ated that he was ableto take histimein driving
to do the ddliveries. Claimant added that he was paid $7.50 per hour and was hired by afriend. He stated
that he was only able to physicaly do the work for aweek and was let go. Clamant testified that he did
not think he would be able to operate a crane or do any employment where he would have to drive for
prolonged periods. He added that he believed he drove more miles than wasindicated in the mileage logs
for his doctor vigts. Clamant testified that Dr. Galloway, the vocationa rehabilitation counsdor did not
actudly locate any job postions for im. He stated that he did not think he could do any of the jobs
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postions that Nancy Favaoro, vocationa rehabilitation counsdor, listed for him. He added that he
disagreed withthe medica conclusonsthat hecould be employed inthose positions. Claimant tetified that
he did not believe that there was alight duty position avaladle for him in the onshore tool room. TR. 75-
81, 85-92.

Clamant testified that he had not begun looking for employment until October, 2000. He stated
that he remembered undergoing a functiond capacity evauation with Dr. Osborne in which

he squat-lifted 149 pounds of weights. He stated that he could do lifting, but that he would “suffer” for it
the following days. He added that he disagrees with dl of the doctorswho dam that he could physicaly
return to work. Claimant denied any pre-existing persondity disorder and inssted that he was “normd”
prior to the accident. TR. 94-100, 108.

Claimant tegtified that he had received approximately two weeks of vacation pay asincome
since the accident on December, 1996. He did not dispute that he received gpproximatdy $13,206 from
Respondent from November 22, 1996 through June 6, 1997 on a weekly basis and was not working
during that time. He stated that he began getting his checks from Carrier in the amount of $345.17
beginning in March, 1997. Claimant Sated that Respondent and Carrier terminated his compensation in
October, 1997. He admitted that his medica bills were being paid and that Carrier authorized further
psychotherapy with Dr. Dean and Dr. Idam. He testified that he sustained no new back pain during his
automobile accident. TR. 110-120.

Anthony Montalbano, Jr.

Mr. Monta bano testified that he is employed by the Specia Clams program, whichhandled dams
for Carrier a the time of Claimant’ s accident. He added that he was the adjuster for Claimant’ sworkers
compensation clam from itsinception to the present. Mr. Montalbano stated that during the payment of
Claimant’s compensation, it came to his attention that there was an overpayment issue. He testified that
he was under the impressionthat Respondent had stopped paying Clamant, and Carrier would resume the
payments. He stated that his solution was to deduct a specified amount from the current compensation
until the overpayment amount was satisfied. He added that the resol ution was accomplished, and that there
was no longer abaance owed. Mr. Montalbano testified that the benefitswere discontinued on November
2, 1997, because of Clamant’s medica records and his rdlease to light duty. He stated that the light duty
positionoffered to Clamant wasthe tool room attendant position. He testified that Dr. Brunnensigned off
on the job description and that the position was available to Clamant at the time that the job description
analysiswas prepared. TR. 136-142.



Mr. Monta bano added that the tool room attendant positionwas described to himaslight duty and
would alow Claimant to St or stand at hisleisure. He added that per diem, room, and board were dso
offered to Clamant. Mr. Montalbano stated that Carrier recommenced paying benefits on February 4,
1998, because a physcian gave a fifty mile limitation on driving. He dtated thet the Stuation could have
been resolved by dlowing Claimant to take frequent bresks and stops dong the route. Mr. Montal bano
tedtified that benefits were terminated in October,1998, because alight duty positionwas il available for
Clamant. He added that Carrier haspad dl medicd hills presented to it, aswell as corroborated mileage
gatements. Mr. Montabano stated that Clamant did not seek authorizationfor trestment with Drs. Jones
and Idam. He stated that he considered the

treatments unauthorized and added that Carrier never received any reports from the physicians. Mr.
Montalbano testified that he did not receive any notification that Claimant was seeking vocationa
rehabilitation services through the Department of Labor. TR. 145-165, 183.

Lynette Sigue*

Lynette Sgue tedtified by deposition that she is currently employed as a key estimator and
purchasang manager with New Century Fabricators. She stated that prior to this postion, she was
employed by Respondent as a safety/personnel manager. Ms. Sigue added that any accident-related
injurieswerereported by her to Roger Bagwell. She stated that her duties included filling out an accident
report whenever an injury occurred, ensuring that the injured worker received medica care, trying to get
the employee back to work as soonas possble, and acting as the liaison with the insurance carrier. RX-
33, pp. 5-8.

She tedtified that Respondent offered Claimant a light-duty position as either an assgtant to the
offshore dispatcher or atool room attendant on severa occasions. Ms. Sigue stated that these positions
were liged in her letter dated January, 1997. She stated that the tool room position would be in the
Dé cambre shop and would consst of handing employees the necessary tools. She Sated that theleve of
activity required would depend both on how many tool room attendants were at work and how busy the
tool roomwasonagivenday. Ms. Sigue described this shop asthe on-shoretool roomand distinguished
it from the offshore equipment room. She added that Whitney Vincent was working in the offshore
equipment roomin 1996 and not the shop tool room. Ms. Sigue's perception of alight duty positionwas
one that required either no liftingor minimd lifting. Ms. Sigue added that it was her job to familiarize hersdlf
withthe physica demands of the light duty positions. She stated that the tool room positionwould require

L ynette Sigue aso tetified regarding the contents of certain correspondence sent by her office
regarding Claimant’s case. These pieces of correspondence are reproduced at RX-2 and RX-34.
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occasond lifting of gpproximatdly tento fifteenpounds. Ms. Sigue stated that the jobs were tendered to
Clamant at his normal wages as a welder. She tedtified that her goal was to gradually re-introduce
Claimant into the workplace, and that these positions were tranditiond in nature. She added that the job
description anays's of the tool room positionwas accurate inthat it gave the lifting requirements as 0 to 20
pounds, as opposed to the 10 to 15 pounds she had origindly estimated. Ms. Sigue Stated that Claimant’s
brother, David Bartley, was not involved in choosing these dternative positions, nor was he in charge of
supervising the onshore tool room. RX-33, pp. 8-20, 26, 51-52.

Ms. Sgue tedtified that it was her impresson that from January 21, 1997 to the time she It in
March, 2000, that both positions were il available for Claimant. She stated that she aso arranged for
per diem compensation, room, and board for Clamant, which would be smilar to his

arrangements during his offshore employment. She added that Respondent placed other injured offshore
employeesin smilar pogtions with the same pay ratesas they would receive doing offshore employment.
Ms. Sgue stated that these were necessary and permanent pogitions within Respondent’ s fadility. She
tedtified that at the time she left Respondent’ s employment, three people were employed inthe tool room
as atendants. She stated that the job dutiesof dl three were essentidly equd, but that one was an injured
employee. Ms. Sigue testified that Respondent did not advertise outside of the company to fill these
positions, because there was dways someone available interndly to fill in. She stated that the pay rate for
these pogitions was dependent on experience. Ms. Siguetestified that Claimant was offered ajob requiring
afive-day work week, asopposed to a hitch shift. She added that Claimant’ s lodging would be paid on
the days when the tool shop was closed as wdl. Ms. Sigue stated that to the best of her knowledge,
Claimant was not offered retraining at Respondent’ s facility. RX-33, pp. 18-25, 29-30, 41-42.

David Bartley

David Bartley testified by depostion that heis Claimant’ sbrother. Mr. Bartley stated that hewas
not being paid by Clamant’s counsd for his testimony, but was on salary with his current employer. He
listed his current employment as being the offshore operations manager for AcadianContractors. Hestated
that prior to hisemployment with Acadian, he worked for Respondent for seventeen years. He began as
a roustabout and progressed to the position of offshore superintendent. His position prior to leaving
Respondent’ s employment was the offshore operations manager, the position that he held in November,
1996. Mr. Bartley stated that he left Respondent’ s employment under favorable terms and was asked by
Clamant’ s atorney to testify as to what he knew about the tool room attendant position. He added that
he knew, through his family, that Respondent had requested that Clamant work in the tool room. Mr.
Bartley added that he had not suggested that Clamant be givenajob inthe tool room. Mr. Bartley testified
that he was not on the platform on the date of Claimant’s accident. CX-32, pp. 7-9, 20-23, 26-31.
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Mr. Bartley stated that he only had one individua working for him as an attendant in the offshore
tool room. He listed the duties of this person as loading equipment for offshore jobs, dong with the tools
and preparing the crew to do whatever congtruction project they were assigned. The tool room person
was aso required to maintain the equipment when not in use. Mr. Bartley opined that the weight of the
tools could range from ahdf pound hammer to a one-hundred pound hammer, depending on the project.
Additiondly, welding rods, ranging from fifty to one-hundred pounds would be loaded. Mr. Bartley
describethe activitiesinvolved as repetitive pushing, pulling, sooping, and dimbing. He stated that the tool
room person was required to be present every day inthetool room. He added that the same person was
present in the tool room for the entire five years that he was supervising. CX-32, pp. 10-20.

It was his opinion that the job of the tool room attendant was physicaly demanding and required
working anywherefromforty to eighty hours per week, as well as constantly being on cal. Headded that
the tool room person was dlowed to have an assistant, normdly a roustabout, when the company got
extremdy busy. Mr. Bartley stated that there would be no place for the tool room person to lay down
when he got tired, nor would the job be able to continue if the individual was under narcotic medication.
Mr. Bartley stated that he believed the sdary for the tool room attendant to be $10.00 per hour, and
$5.00-$7.00 per hour for the assistants. He added that, to the best of his knowledge, Claimant never
worked in the tool room after hisaccident. Mr. Bartley stated that he was not aware of any light duty
positions offshore, dthough he acknowledged that those postions could be created in the shore-based
operations. CX-32, pp. 20, 33-35, 66-67.

Whitney Vincent

Mr. Vincent testified that he hasbeeninvolvedinthe offshoreconstructionbusinessfor twenty-eight
years. He added that Claimant was both a friend and a co-worker while he was employed with
Respondent. He stated that heis currently employed by Acadian Contractors, where he worksin the tool
room. Headded that prior to his current employer, he worked for Respondent in the offshore tool room.
Mr. Vincent described his job as loading toolboxes with essentidly every type of equipment used in
offshore congtruction. He gave the heaviest type of lifting as approximately one-hundred and twenty to
one-hundred and fifty pounds. Mr. Vincent stated that David Bartley was hissupervisor in the offshoretool
room. He stated that thejob did not require hitch shifts, he had to be there everyday and was on twenty-
four hour cal. Mr. Vincent testified that he was terminated from Respondent’ s employment due to lack
of availablework. CX-33, pp. 1-10, 14, 29.

Mr. Vincent testified that he did not work in the shore-based tool room for Respondent, but was
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aware of the duties of the tool room attendant. He stated that the duties were essentidly the same asthe
offshore tool room job in that the attendant was required to frequently lift heavy items, push and pull
equipment, and frequently stoop. Mr. Vincent opined that anindividua who could not lift fifty poundscould
not do hisjob. He added that he was not being compensated for giving his deposition. Mr. Vincent stated
that he had no information about any modified jobs beng offered to Claimant in 1997, 1998, or 1999.
CX-33, pp. 11-29.

Mr. Vincent tedtified that on occasion, he did have some assstants in the tool room who were
restricted to light duty. He stated that these assistants worked gpproximately eight hours aday. To the
best of his knowledge, the longest period that an assistant worked wasthree weeks. He added that these
individuas were not necessary for him to perform hisjob. CX-33, p. 98.

Richard Galloway, MSW, Ph.D.

Dr. Richard Gdloway testified by depostion that hisfield of expertise is vocationd rehabilitation
counsding. He stated that hisgod as a counsdor isto determine the impact of disability on work ability,
and try to assst physicaly and/or psychologicaly impaired individuas to reenter the workforce. Dr.
Gdloway added that he has been involved in vocationd rehabilitationwork for more than forty years and
has been qualified to testify inboth state and federa court. He added that his expert testimony is divided
equaly between clamants and employers. CX-35, pp. 1-4.

He stated that he first saw Claimant on August 16, 2000. He added that he prepared a report
based on the records that he was given. Additiondly, he reviewed the deposition of Drs. Staats, Ware,
Dean, and Armistead after he submitted his report. He Stated that those depositions did not change the
conclusionreached inhisreport, dated August 18, 2000. It was his opinion that Claimant’ sversionof his
injury and pain were congstent with the medical records. CX-35, pp. 10-13.

Dr. Gdloway tedtified that he administered a Slosson’s Intelligence test and a Wide-Range
Achievement test when Claimant visited his office for evauation. He stated that Claimant exhibited post-
high school reading skills and an intelligence score inthe 52% percentile onthe Intelligencetest. He added
that Claimant’ s prior conviction of afelony could affect his employability. CX-35, pp. 14-20, 24-25.

It was his opinion, based onthe medical records and his evauation, that Claimant was employable
on August 16, 2000. He added that Claimant first became employable approximately two years before
the evauation, because Dr. Zum Brunnenreleased himto do light/sedentary work. Claimant attributed his
lack of employment during this time period to his physicd discomfort and his psychologica problems. Dr.
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Gdloway noted that the regtrictions placed on Claimant’ s employment were physical and that therewere
no psychologica redtrictions, despite medica evidence of some type of disorder. He added that no one
had opined that he was disabled fromworking fromapsychol ogica perspective. Asto Clamant’ sphysica
regtrictions, Dr. Galoway opined that Claimant could not engage in the same types of work that he had
donein the past. He gtated that in making his evauation of Clamant’ slimitations, he gave moreweight to
Dr. Zum Brunnen, as opposed to Dr. Osborne, because Dr. Osborne did not spend enough time with his
patients. He added that Dr. Zum Brunnenwasthe treating physicianand entitled to more weight. CX-35,
pp. 14-22.

Dr. Galoway concluded thet the idedl jobs for Claimant would be thosethat were ether sedentary
or light withno repetitive lifting where Clamant would be adle to dternaively st and stand asneeded. Dr.
Gdloway suggested security guard, fire watchman, used car rental delivery man, and dectronic assembly
worker as examplesof appropriate positions. He opined that the highest salary range for Clamant inthose
positions would be $8.00 per hour. The availability of the security guard position could aso be affected
by hisprior crimind conviction. Dr. Galoway stated thet raisng his

job classfication from sedentary to medium duty work would increase his options approximately ten to
fifteen percent. He opined that Clamant’s wage earning capacity would not be sgnificantly dtered. He
gave a local truck driver or delivery van driver as examples of types of postionsin this category. He
stated that Claimant would be able to perform dl of these postions given his current medica condition.
Dr. Galloway added that retraining in avocationd or technical field would increase both his options and
his wage earning capacity. He did State that it would take time for Claimant to achieve his former level of
earnings, but he could potentialy earn up to twelve dollars per hour. Dr. Galoway opined that Claimant
did not have many transferrable skillsto offer an employer without retraining. He added that he has not
attempted to locate agpecific job for Claimant, because he was only asked to do a vocationd rehabilitation
survey. Dr. Galoway dtated that if Claimant had begun vocationd training two years ago, he would have
been able to find ahigher paying job today. He added that Clamant has the intdligence leve to learn or
perform most craft-work activities. CX-35, pp. 26-31, 39-44.

. MEDICAL DEPOSITIONS AND RECORDS

1 DEPOSITIONS
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JamesZ. Brunnen, M.D.°

Dr. Brunnentestified by depositionthat he isaboard-certified, orthopedic surgeon. He stated that
his firg report on Clamant was dated November 14, 1996, approximately four days after the reported
accident. Claimant reported experiencing acute pain concentrated in the right hip area and pelvic area.
At that time, Dr. Brunnendiagnosed severe contusionand compressioninjury of the pelvis. He noted that
Clamant’ scomplaintswere congstent with the degree of trauma and ordered CT scans of the pevic area.
Dr. Brunnen opined that Claimant could not work and would need to stay on crutches. He Stated that the
CT scandid not show any evidence of afracture, but recommended that Clamant be restricted fromwork
until December 3, 1996. Dr. Brunnen stated that Claimant could returnto light duty work if his condition
improved. He added that Claimant was seen by his partner on November 27, 1996, for repeated
complaints of pain. RX-27, pp. 1-7.

Dr. Brunnen tedtified that he next saw Claimant on December 3, 1996, and reported that
Claimant’s condition had worsened. A physical examination reveded tenderness around the hip and
ischium, part of the pelvis. He next saw Clamant on January 8, 1997, at which time he ordered a bone
scan and recommended that Claimant continue his physica therapy. He added that Claimant

reported increased lower back panonthisvigt. He stated that the bone scan indicated a new fracture in
the right side of the pelvis. Dr. Brunnen added that he ordered an MRI of the lower back, which did not
show any ruptured discs or herniations. At that time, he gave a prognosis that Claimant should be ableto
return to work in gpproximately four weeks. Claimant was taken off physica therapy in February, 1997,
because of increased complaints of pain. Dr. Brunnenopined that given the nature of a pdvic fracture, it
was not surprising that Clamant’s pain continued. He added that he was trying to get Claimant off of the
crutches by this point. He stated that he did not make any recommendations for surgery. Dr. Brunnen
noted that onMarch 4, 1997, he did not want to prescribe any opiates for Clamant, as Claimant appeared
to be extremely emotional. RX-27, pp. 8-19.

Dr. Brunnen next examined Clamant at the end of March, 1997, and saw no objective signs of
injury with hislower back. He stated that the reason he recommended Claimant get off of work was that
he should concentrate his time with the rehabilitation process. In April, 1997, Dr. Brunnen noted that
Clamant’ semotiond state had increased, and he was no longer able to manage Claimant’ spsychologica

>The medicd records and reports from Dr. Brunnen are reproduced as RX-36. These records
have been congdered by the Court in conjunction with Dr. Brunnen's depaosition testimony and will be
referred to in the body of the opinion to the extent they add to his testimony.
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state. Dr. Brunnen stated that he referred him for psychiatric evauation. He added that by May 14, 1997,
he expected Clamant’ spainto have lessened. He Stated that at that point, he believed Clamant was able
to do lignt duty work, work that required little physica activity. Dr. Brunnen added that from an orthopedic
standpoint, there was no reasonwhy Clamant should not have been able to returnto sedentary or light duty
work. He stated that he recommended no forma program of treatment at this point, because Claimant
would not follow it. Dr. Brunnen added that he was conservative in prescribing medication for Claimant.
Dr. Brunnen testified that he ordered additiond x-raysin July, 1997, which appeared to be norma with
no complications. RX-27, pp. 20-33.

Dr. Brunnen tedtified that Claimant appeared to be more camon December 3, 1997. He opined
that Clamant’s hedled pelvic fracture had turned into achronic pain syndrome. Claimant returned to Dir.
Brunnenon February 4, 1998, at whichtime he found evidence of a pinched nerve probleminthe right leg.
Dr. Brunnentestified that this developed into ascidic nerve injury. He stated that Claimant had previoudy
not exhibited any evidence of this condition. He opined, however, that this condition was part of the
origina fracture and just took time to develop. Dr. Brunnen opined that inMay, 1998, he recommended
that Claimant could drive adistance of fifty milesaslong as he could take breaks whenneeded. Heopined
that Clamant reached MMI on May 20, 1998 and ordered a functiona capacity evauation (FCE),
because he felt that there were no further tests or trestment that would be beneficia to him. Dr. Brunnen
disputed the results of the FCE in that he fdt Claimant could only do sedentary to lignt work. RX-27, pp.
34-50.

Dr. Brunnen gave his work restrictions as no repetitive lifting and no lifting heavier than fifteen
pounds. He added that he continued seeing Claimant for follow up evaduations. Between

November and January, 1999, Claimant reported being inan automobile accident. Hestated that Claimant
was limping withlumbar spine restraint, symptoms that Dr. Brunnen attributed to the automobile accident.
However, Dr. Brunnen maintained that these conditions origindly ssemmed from his work accident. In
September, 1999, Dr. Brunnentestified that he ordered further diagnostic testing, alumbar myeogramand
CT scan of the lumbar spine, in order to look for stenoic changes around the nerve root. He stated that
he was not able to find anything remarkable inthe testing. He opined that Clamant sustained anerve injury
to aportion of the sciatic nerve down in the sacrum and that this injury manifested fromthe pdvic fracture.
He stated that there were no surgical optionsin Claimant’s case. RX-27, pp. 52-62, 82-84.

Dr. Brunnenopined that there were some secondary gainissuesinvolved with Clamant, however,
he did believe that Claimant’ sinjuriescaused his continued symptoms. He added that he thought Claimant
was somewhat manipulative and exaggerated inreporting his symptoms. Dr. Brunnen stated that through
September, 1999 and continuing, he fdt that Claimant would benefit from employment within the
redrictions st for him. He stated that the only further recommendation he would have for Clamant would
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be treatment at a chronic pain facility. Dr. Brunnen added that he did not believe that Clamant was either
totaly or permanently disabled from working in a restricted capacity. He stated that Claimant needed a
chronic pan evaduation so that the appropriate doctors would be able to make a recommendation for
treatment. RX-27, pp. 63-79.

Phillip Osborne, M.D.°

Dr. Phillip Osborne testified that he is board-digible in occupational medicine. He added that one
of his sub-specidties is psycho-physiologicd medicine. He stated that he has testified as an expert in
occupationa medicine, and his testimony has never been refused by acourt. Dr. Oshorne stated that he
examined Claimant on July 14, 1998. He gave his objectives in evauating Claimant as performing an
independent medica evauation in order to determine if Claimant had reached MM, aswell as evauating
the nature and extent of hisimparment, if any, and determining how Claimant could function with such an
imparment. He dtated that he initidly reviewed dl of the medical records on Clamant’s injuries. Dr.
Oshorne dso performed a complete medica examination and ordered additiond EMG tests. He stated
that it was his opinion, from looking at the EMG nerve conduction studies that Clamant had sustained a
direct traumato the scidic nerve. It was his opinion that this sciatic nerve injury could have been caused
by blunt trauma, i.e. the pelvic fracture sustained in the work accident. Dr. Osborne opined that therewas
no evidence of alow back discinjury. He stated

that Claimant had reached MM I and rated the sciatic nerve disability as a12% whole personimparment.
RX-28, pp. 2-17, 38-40.

Dr. Oshorne stated that the first step in his functiond capacity evauation (FCE) was to evaluate
Clamant’s cardiovascular conditioning and lifting ability. He aso evduaed Clamant’s physiologica
response to exertion. He added that both excessive emotions and medication can effect a FCE, but can
be ruled out if carefully monitored. He stated that he had no doubt that Clamant sustained a scidtic nerve
injury. Dr. Osborne opined that Clamant could function better when lifting from a sanding-up position,
as he performed a 250-pound high near lift but only a 149-pound squat lift. He opined that Claimant would
probably be in the top third of the population asfar as generd drength. He sated that activity involving
pressure on Clamant’s right leg with extended endurance time caused stress. Dr. Osborne stated that
Claimant exhibited no stress with progressively picking objects off of the floor or engaging in overhead

*The medica records and reports from Dr. Osborne are reproduced as Health South’ s records at
RX-21. These records have been considered by the Court in conjunction with Dr. Osborne's
deposition testimony and will be referred to in the body of the opinion to the extent they add to his
testimony.
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lifting. He tated that overdl Clamant exhibited good strength, but had a problem with endurance. Dr.
Osborne attributed Claimant’s poor performance during the endurance step test to his leg and not any
cardiovascular problems. He concluded that Claimant could easily perform sedentary, light, and medium
work. Thiswould include a maximum lift of fifty pounds, with frequent lifting at twenty-five pounds. He
opined that Claimant could gt or stand at least a couple of hours with no break, as exhibited during the
teding. Dr. Oshorne aso opined that therewas some evidence of psychologica issuesin thetesting, which
did affect Clamant’ sperformance. He stated that despite this, Claimant did perform with adequate effort
on the administered tests. He stated that Claimant should be able to perform a medium work position for
an eight-hour day and afive hour work week. RX-28, pp. 18-33.

He opined that the injury Claimant sustained was gatic, asit was not going to improve as of the
July, 1998 examination. Dr. Oshorne aso sated that due to Claimant’s diagnosed persondity disorder,
the chances of chronic pain treatment being successful were not good. He ultimately concluded that
Clamant had reached MM 1 and could functionwithin the regtrictionsthat he set forthfor employment. RX-
28, pp. 35-37.

Paul D. Ware, M.D.”

Dr. Paul Ware testified that he is board-certified in psychiatry and board-qudified in neurology.
He stated that he evaluated Claimant, performing both a neurologica and psychiaric examination, on
March29, 1999. He stated that he reviewed reports from Dr. Jod Ben Hayes, Dr. Kent Dean, and Dr.
Staats, aswel as Dr. Zum Brunnen and Dr. Osborne. He stated that he got a

complete history from Clamant regarding his fedings onhisbackground and the circumstances surrounding
the accident at work. Claimant reported taking Paxil and Buspar as medications. RX-29, pp. 3-18.

Dr. Warefirg performed amenta status examinorder to determine how Clamant was functioning
both psychiatricaly and psychologicaly. Henoted that Claimant wasaert, cooperative, and well-oriented.
Therewas no evidence of memory cognitive dysfunction or psychomotor retardation. Claimant scoredwell
onabstract thinking and exhibited highleve responses. Dr. Ware reported no evidence of suicidal ideation
or plan, nor was there any objective evidence of clinica depression a the time of evduation. Physicdly,
Dr. Ware noted that Claimant walked with adight limp to hisright leg, and was not able to hedl/toe walk.

"The medical records and reports from Dr. Ware are reproduced as RX-26 and RX-23. These
records have been considered by the Court in conjunction with Dr. War€' s deposition testimony and
will be referred to in the body of the opinion to the extent they add to his testimony.
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He noted some limitation of motion in his back during the neuromuscular exam. He aso noted minimal
weaknessin hisright leg, particularly on dorgflexion of hisfoot. Clamant had aclearly absent right ankle
jerk, whichDr. Ware attributed to animparment of the right sciatic nerve. Herated Claimant’ ssymptoms
as moderate. RX-29, pp. 20-29.

Dr. Ware dso performed neurocognitive testing through Dr. Harper, psychologist. She
adminigtered the Wechder Adult Intelligence Scal e, the Wide Range Achievement Test, Wahler Physicd
Symptoms Inventory, the Minnesota Multiphasic persondity test, and the Millon Clinicad Multiaxid
Inventory. Dr. Ware noted that Claimant scored average and low average on his intelligence test. He
scored average inreading, low average in spalling, and at the 5" gradelevel inmath. After evaluating these
test results, Dr. Ware opined that Claimant was not giving hisbest effort inthesetests. He aso concluded
that Clamant was reporting an excessve number of physica complaints, higher than average for most
psychiatric patients. Claimant’'s MMPI indicated a psychologica disturbance with along term presence
in his persondity. He noted that anindividua with Claimant’ s personality makeup would experience more
distress than the average person and was prone to symptom magnification. He noted that he did not
disagreewithDr. Staats conclusions, dthough Clamant did Sgnificantly better on histeststhanDr. Staats .
He opined that this improvement may have been due to the Paxil and Buspar that Claimant wastaking in
the interim. Dr. Ware added that he believed Clamant was prone to secondary gain. Dr. Ware opined
froma psychiatric standpoint that if Claimant’ slitigationwould end, hisneed for regular psychiatric medical
trestment would probably end shortly thereafter. He aso noted that Claimant was both more sdlf-invested
and self-centered than the average person. RX-29, pp. 30-40.

Dr. Ware providedanAxisl, I1, 111, IV, and V diagnoss. Under an Axis| diagnosis he concluded
that Claimant suffered from amgor depressive disorder with mild residud. His Axis|l diagnosswasa
passve dependent personditytrait. Under AxislliI, he concluded that Claimant sustained atraumaticinjury
to the right hip with fracture and current newuritis of the right sciatic nerve. His Axis IV diagnosis was
moderate psycho socid stressor with anoted difficulty in adjusting to his disability and functioning. Under
AxisV, Dr. Ware assessed a globa assessment of functionscore (GAF) of 50 witha highest past year of
50. He concluded that Claimant had a history of poly

substance abuse and probable dependency. Dr. Ware opined that Claimant’ s mild depression would not
hamper him from engaging in employment.  Dr. Ware found no evidence of Post Traumatic Stress
Disorder. He opined that Claimant only needed follow up medica care tregting his mild depresson for
goproximately 9x months after his evauation in March, 1999. He stated that a the mogt, Clamant’s
medication for moods should have been evauated during that period. Dr. Ware added that he did not
think that counseling, in addition to medication was necessary for trestment after this period. Dr. Ware
opined that Claimant’ sdepressionwas not as severe as some of the physcians reported, and Claimant had
improved with medication and therapy in the interim. RX-29, pp. 41-62; RX-23.
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Dr. Wane opined that neither of the medicines Clamant was taking at the time of evauation, Paxil
and Buspar, would impair his ability to work. He added that counsding might be effective as long asiit
helped improve Clamant’ smenta state regarding the accident. Dr. Wanetestified that from aneurologica
and psychiatric standpoint, Clamant was not inneed of any type of chronic pain management. RX-29, pp.
79-82, 87.

Kent Dean, Ph.D.2

Dr. Dean tedtified that he received his doctorate in Generd Counsdling and is board-certified by
Louisanain Substance Abuse Counsding. He stated that he counselsindividua s under the supervision of
a psychologigt or psychiatrist. In Clamant’s case, Dr. Dean counsdled Clamant under Dr. Hayes
supervison. He stated that he received several medicdl records fromDr. Staats, aswell asaletter to Dr.
Hayes from Dr. Zum Brunnen. RX-30, pp. 6-32.

Dr. Deantedtified that he agreed with Dr. Hayes narrdive report and conclusons, dated May 22,
1997, regarding Clamant’ scondition. After hisassessment on April 30, 1997, Dr. Hayes concluded that
Clamant was suffering from mgor depression with occasion suicidd thinking, as wel as severe chronic
Post Traumatic Stress Disorder. Dr. Dean noted that Dr. Hayesa so concluded that Claimant’ sdepression
wasindependent of his history of a cohol and marijuanaabuse. Dr. Dean opined, however, that Claimant’s
depression and his other behaviord problems could have something to do with marijuana usage. To his
knowledge, Dr. Hayes had only seen Claimant twice, withboth evauations taking place in 1997. RX-30,
pp. 35-58.

Dr. Dean tedtified that he began seeing Clamant in1997. He added that he did not see Claimant
again until April 20, 1998. Dr. Dean stated that since October, 1998, Claimant has been

regularly attending sessions. Dr. Dean stated that Claimant needs counsdling because of a pre-existing
disorder. He concurred with Dr. Hayes diagnosis that Claimant has a borderline, passve-aggressive,
paranoia, persondity disorder. He added that this condition could explain Claimant’s absences from
sessions, but that heis now accepting therapy and attending sessons regularly.  Dr. Dean tedtified that
Clamant has improved, through treatment, on hisobsessivity. He added, however, that Claimant was il
obsessed with both the accident and the ensuing litigation. Dr. Dean stated that his focusin therapy was

8The reports and communications from Dr. Dean are reproduced as RX-19, RX-35, and CX-26.
These records have been considered by the Court in conjunction with Dr. Dean’ s deposition testimony
and will be referred to in the body of the opinion to the extent they add to his testimony.
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on Clamant’s personality disorder, which would improve his depression and Post-Traumatic Stress
Disorder. He stated that al of the criteria Clamant met for Post Traumatic Stress Disorder were based on
observation as opposed to objective findings. He concluded that Claimant’s depression was due to the
accident and exacerbated his pre-existing personality disorder. Dr. Deanopined, however, that Claimant
was improving with counsding and his medications. He stated that Clamant’s condition was improving
with each sesson. Dr. Dean added that even though Claimant was asymptom magnifier, it was extremey
difficult foramaingerer tosustain cons stent statementsinorder to “fake’ Post Traumatic StressSyndrome.
RX-30, pp. 60-86, 96-100, 104-110, 140, 171-175.

Dr. Deanopined that after the case was resolved, Claimant would probably improve to the extent
that he could be discharged fromcounsding. However, Claimant would still require medication to regul ate
his disorder. He dso opined that Clamant was mentdly disabled from sustaining employment until
November 30, 1998, the date when the medication and counsdling seemed to improve his condition. He
dated that as a counsaor, he can give aclinical impression, but not a diagnosis. He stated that Claimant
has “resdud” symptoms of Post Traumatic Stress Disorder. Dr. Deanadded that Dr. Hayes suggestion
in 1997 wasto try to get Claimant back to work as soon as possible froma psychiatric sandpoint, and he
determined that Claimant has been able to work since June, 1999 but hasnot. RX-30, pp. 118-153, 175-
176.

ThomasE. Staats, Ph.D.°

Dr. Thomas Staats testified that he is agpecidist in clinical neuropsychology aswell asagenerd
psychologist. He stated that he was consulted in Claimant’s case by Dr. Hayes to perform a counseling
psychology evaduation. Dr. Staats testified that he administered the Minnesota Multi-Phasic Personality
Inventory, the Mdlon Clinica Multi-Axid Inventory 111, the CRIT Neurologically Corrected MMPI, and
adlinicd interview. He opined that during the Mensana Pain Test, Clamant fdl into the exaggerating pain
patient category, otherwiseknown asasymptommegnifier. Hestated that Claimant’ sprofilewascommon
to individuals with agitated depressons. He stated that his

testing showed aresidual Post Traumaic Stress Disorder with eevations on dl three PTSD scdes. He
added that Claimant was probably experiencing a little pain, but greatly exaggerated the pain when
reportingit. Dr. Staats opined that Claimant suffered from a borderline persondity disorder, pre-existing

The reports and testing results from Dr. Staats are reproduced as RX-18. These records have
been considered by the Court in conjunction with Dr. Staats deposition testimony and will be referred
to in the body of the opinion to the extent they add to his testimony.
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the accident, resulting indistortions of redlity. He noted passve-aggressivetraitsin Claimant, which would
make him prone to ggnificant mood ingability and chronic negativism. Dr. Staats stated that Claimant
would be prone to blaming dl of his mentd problems on the accident due to the fact that he perceived
himsdf asa“victim.” Headded that the accident aggravated this pre-existing condition. RX-31, pp. 2-18,
35-40.

Dr. Staats tedified that Clamant was agitated, depressed, and obsessed about perceived
mistrestment fromhis doctors. Hea so concluded that Claimant suffered from an agitated major depressive
disorder, manifesing manly in anger and irritebility. He determined that this disorder was mixed with
borderline, passive-aggressive, and paranoid fegtures. Dr. Staats concluded that symptom magnification
was not conscious manipulation, but noted that Claimant did exhibit some fake bad indicators. Dr. Staats
opined fromapsychologica perspective that a the time he eva uated Claimant, Clamant wastoo agitated
and angry to return to work. He added, however, that he did not beieve that Clamant was totaly or
permanently mentdly dissbled. He stated that individuas with these types of persondity festures have
problems with rehabilitation and often unconscioudy sabotage their own progress. He added thet it did
not surprise him Claimant wasnot working. Dr. Staats aso testified that there was nothing in Dr. Ware's
report that he strongly disagreed with. RX-31, pp. 21-27

Dr. Staats evduated Clamant’' sGAF score as indicating amoderately severe leve of imparment.
This score indicates that Clamant’ semotiona symptoms are disrupting his day to day activities, quality of
life, and functioning. He opined that Claimant’s persondity disorder would most likely improve when he
begins working, because his mind will be distracted fromhis problems. However, he added that Claimant
would probably resst efforts to return to work due to his persondity disorder. RX-31, pp. 55-62.

2. REPORTS & RECORDS

Records from Dauterive Hospital

An x-ray interpretation, dated November 10, 1996 and interpreted by Dr. C.C. Lewis, indicates
that Clament had no ggnificant abnormdlity in his pelvis and right hip. Dr. Lewis noted that the x-ray
showed a radiolucent line across the right Side of the symphyss pubis, which was not identified on other
views. Dr. Lewis sopinion wasthat it did not appear to be afracture. RX-11, p. 12.

Recordsfrom Mid South Orthopedics and Sports Medicine Center, L.L.C.
Respondent presented several records from the Mid South Orthopedic Center. Themateridswill

be discussed inconjunctionwith Dr. James Zum Brunnen’ sdepositiontestimony. See RX-12, pp. 1-157.
Specificdly these records note that Claimant was referred to Drs. F. Glenn Sholte and Dr. Kathleen
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Majorsat achronic paindinic. See RX-12, pp. 4-10. The records also contain a notation that Claimant
was unable to drive more than 50 miles. See RX-12, p. 60.

Recordsfrom Schumpert Medical Center

Records from this center indicate that Claimant underwent alumbar mydogramwithaCT scanin
October, 1999. Results weregivenasadight irregularity of the left anterior acetabular region. He noted
adight asymmetry of theiliac bones, which was attributed to an old trauma. An irregularity in the pelvic
areawas noted and attributed to old, healed fracturesor old trauma. The CT scan following themye ogram
at L3-4 showed adightly smdl cand associated with some facet hypertrophy. The report described a
dight annular bulge a L4-5, but no sgnificant dbnormdities. At L5-S2 a minimd annular bulge without
centra effects was noted. The impresson was given as adightly smdl cand and minimd spind genoss
at L3-4. RX-13, pp. 1-16.

Themye ogramresultsweregrosdy unremarkable. Therewas avery mild circumferentid narrowing
of thethecal sac at L3-4 and L4-5 levels. Some disc space narrowing was noted at the L5-S1 leve with
mild facet prominence. Progressnotesindicatethat Claimant wastreated at homewith Lortab 10. RX-13,

pp. 16.

An MRI given in February, 1998 showed a congenital narrowing of the spina cand at the L3-4
and L4-5 levels. There were no acute abnormalities, disc herniations, foramind stenosis, or high grade
central stenosis appreciated. RX-13, pp. 21.

A bone scan, given in January, 1997, showed increased activity in the left sacrd iliac region.
The interpreting physician noted a need for an MRI of the pelvic region. RX-13, pp. 22-23.

A CT scan of Claimant’s pelvis, done in November, 1996, was normd withno evidence of acute
fracture or bone destruction. RX-13, p. 26.

Recordsfrom Tietjen Physical Therapy
Claimant was seen and evauated for physical thergpy on December 4, 1996. He complained of

sgnificant right hip pain gemming from a work-related accident offshore. Claimant complained of
discomfort in theischia tuberogty region and right groin pain. The report notes that Claimant was

ambulaing on crutches without difficulty and would be dowly able to put more weight onto hisleg. An
examinaion reveded that Clamant is fully independent with dl trangitiona movements, but very dow and
gradud withthe right lower extremity. The most discomfort reported was during internal/externd rotation
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and full flexion/adduction. Paul Bdllotte, physica thergpist, gave hisimpression that Clamant sustained a
gorain/grain to the right hip and opined that Clamant would benefit from physica therapy, atending
sessions gpproximately three times per week for four to six weeks.. RX-14, p. 1-3.

Records from Shahidul Idam, M.D.

Clamant was seenby Dr. Idamin December, 1996. Hereported problemswith food, deep, sex,
chronic pain in hisright hip/leg, chronic fatigue, and panic attacks. Claimant gave hismenta symptomsas
afear of not being in control, depression, unresolved grief, insomnia, and difficulty with concentration and
memory. RX-15, pp. 1-6.

Records of Orthopedic Specialists of Louisiana

Claimant was seenon December 14, 1997 and reported awork-related injury offshore. Claimant
reported that he was being treated with medication, injections, and rest. However, he stated that he was
not receiving any bendfit by this trestment at Dr. Zum Brunnen's office. Hismain complaint was around
the right hip areatowards the ischia tuberosity on the right side. Claimant noted that his condition had
somewhat improved since the date of the accident. RX-16, pp. 8-9, 12.

A progress report, dated December 27, 1996, indicates that Clamant reported a fdl on his
crutches, which aggravated his hip pain..Claimant reported most of his pain as being concentrated in the
right hip, both anteriorly and posteriorly and around hisischid tuberosity area pogteriorly. Clamant dso
complained of painaround hisleft hip. Dr. Lewis Jones, the examining physician, opined that he could not
explain Clamant’s continued complaints. RX-16, pp. 1-2.

Recordsfor Tri-State Physical Therapy

Claimant was seen a this clinic severa times aweek from December, 1996 through May, 1997.
OnMarch24, 1997, Clamant reported not usng crutchesfor severa weeks due to improved mohility and
decreased pain. RX-17, pp. 82-84.

Additionaly, he was given work hardening therapy towards the end of his treatments. Progress

notes dated May 23, 1997, indicate that Claimant reported Dr. Zum Brunnen placed his work hardening
sessions on hold due to complaints of pain. RX-17, pp. 1-14.

Records of David N. Adams, M .D.
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Claimant was seen by Dr Adams on July 22, 1998. Hereported susaining injury while welding
iN1996. Claimant reported chronic lower back pain into both lower extremitieswith theright being worse
than the left. Dr. Adams performed both a physical examination and e ectrodiagnogtical examination on
both lower extremities and related lumbar paraspind muscles. Dr. Adams found occasiond abnormal
membrane irritability with more pronounced findings noted in the medid head of the right gastrocnemius
muscle.  He noted norma nerve conduction velocitiesin the right peronedl and pogterior tibia nerves as
wdl as normal right sura ankle delay. Dr. Adams noted no response in the right tibia H-reflexes and
norma responsein the left. His ultimate diagnosis was that the results were consstent with aright sciatic
neuropathy. RX-20, pp. 1-3.

Records from Louisiana State Univer sity Health Sciences Center

Claimant was admitted to the emergency room of the Center on January 20, 1999 in conjunction
withanautomobile accident. He complained of neck and back pain. Clamant reported that he sustained
acrushed pdvisinNovember, 1997 while working offshore. Claimant was givenadiagnoss of contusion
to the neck and back aswell asacervical strain. RX-22, pp. 1-2.
Recordsfrom Charles Armistead, Sr., M .D.

Clamant was seen by Dr. Armistead on July 25, 2000. At that time he noted that Clamant's
conditionwasimproving, but that he continued to experience chronic painin his hip, lower back, and right

lower extremities. RX-24.

3. OTHER EVIDENCE

VOCATIONAL REHABILITATION EVIDENCE

Job Description Analysis

Respondent submitted ajob descriptionanayss, dated April 1,1997, for thetool room attendant
position offered to Clamant. This report was completed by Lynette Sigue and Roger Bagwell. The
description of this positionisthat it is primarily sedentary and rarely involvesstanding or walking. Thetool
room attendant would do no lifting, carrying, pushing, or climbing and would rarely be required to reach
for items. It would be an outside position, and Claimant would be dlowed to Sit, stand, or walk as needed.
RX-6
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Nancy T. Favaloro, MS, CRC

Nancy Favaoro provided a vocationa rehabilitation report for Claimant dated November 16,
2000. In this report she concludes that Claimant has a work history of unskilled or semi-skilled
employment. She opined that Claimant has an average aptitude in generd inteligence, indicating that he
can learn new job tasksthrough onthejob training or demondtration.  She stated that Claimant’ s options
could include operating a crane, alight duty position, as he had indicated that he had done so in the past.
This podition would invalve operating the crane and dimbing in and out of the machine. Wages would
range from $12.00 to $20.00 per hour. RX-32, pp. 3-4.

After performing alabor market survey in the areaof hisresidence, Ms. Favaloro concluded that
the following positions were available for Clamant givenhistransferrable skills and medica redtrictions for

light to medium work:

1. Used Car Sales Representative:

2. RouteSdes

3. Production Worker

4. Parking Lot Cashier

5. Steward

BENEFITSBILLSPAID

Clamant would assst customerswith the purchase of
used cars. Wages range from $20,000 to $40,000
annudly.

Claimant would fill vending machineswith both soft drinks
and chipgsnacks. The heaviest item he would be
required to lift would weigh approximatdy twenty-two
pounds. Dollies would be used to transport cases of
goods to the businesses. Wages range from $300 to
$400 weekly.

Clamant would stand while working and have regularly
scheduled breaks. The lifting would be less than five
pounds. Wages would be $5.65 per hour.

Claimant would be required to either sit or stand in a
parking booth and do basic math skills. Wages would
range from $5.15 to $6.00 per hour.

Clamat would work in a local casinoloading a
dishwasher. This podtion requires standing while
working and dtting during bresks. The lifting is
occasiondly twenty pounds. Wageswould be $6.00 per
hour. RX-32, pp. 1-6

Inadditionto the stipulated amounts, Respondent submitted severa records of compensationand
medica benefits paid to Claimant for the following periods of time:
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Temp. total November 10, 1996 - November 2, 1997 $245.12; 51 weeks $17, 601.12. RX-5.

Unspecified payment from February 4, 1998 to October 6, 1998 $245.12; 35 weeks.
RX-5.

Temporary total disability running bi-monthly from March 25, 1997 to September 10, 1999.
These records were accompanied by sheets showing payment of numerous medicd bills. RX-7.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Thefallowing findings of fact and conclusions of law are based upon the Court's observations of
the credibility of the witnesses who tedtified at the hearing and upon an analysis of the entire record,
gpplicable regulations, satutes, case law, and argumentsof the parties. Asthetrier of fact, this Court may
accept or rgect dl or any part of the evidence, including that of expert medica witnesses, and rely on its
own judgment to resolve factud disputesand conflictsinthe evidence. See Todd Shipyardsv. Donovan,
300 F.2d 741 (5" Cir. 1962). In evauating the evidence and reaching a decision, this Court gpplied the
principle, enunciated in Director, OWCP v. Maher Terminds, Inc., 115 S. Ct. 2251 (1994), that the
burden of persuason iswith the proponent of the rule. The “true doubt” rule, which resolves conflictsin
favor of the daimant whenthe evidenceisbalanced, will not be applied, because it violates section556(d)
of the Adminigirative Procedures Act. See Director, OWCP v. GreenwichCollieries, 512 U.S. 267, 114
S.Ct. 2251, 129 L.Ed. 221 (1994).

l. NATURE/EXTENT OF DISABILITY AND MAXIMUM
MEDICAL IMPROVEMENT

Disability under the Act means, "incgpacity asaresult of injury to earn wages which the employee
wasrecaving at the time of injury at the same or any other employment.” 33 U.S.C. 8902(10). Therefore,
inorder for adamant to recelve adisability award, he mugt have an economic loss coupled withaphysica
or psychologica impairment. Sproull v. Stevedoring Servs. of America, 25 BRBS 100, 110 (1991).
Under this standard, an employee will be found to have no loss of wage earning capacity, atotd loss, or
apatid loss. The burden of proving the nature and extent of disability restswiththe daimant. See Trask
v. Lockheed Shipbuilding Congruction Co., 17 BRBS 56, 59 (1980).

The nature of a disability can be ether permanent or temporary. A disability classified as
permanent is one that has continued for alengthy period of time and appears to be of lagting or indefinite
duration, as distinguished fromone inwhichrecovery merely awaitsanorma heding period. SGS Control
Servicesv. Director, OWCP, 86 F.3d 438, 444 (5" Cir. 1996). A claimant’s disability is permanent in
nature if he has any resdud disability after reaching maximum medica
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improvement. Trask, 17 BRBS a 60. Any disability suffered by the damant before reaching maximum
medical improvement is considered temporary in nature. Berkstresser v. Washington Metropolitan Area
Trandt Authority, 16 BRBS 231 (1984); SGS Control Servicesv. Director, OWCP, supra, at 443.

The date of maximum medica improvement is the date on which the employee has received the
maximum benefit of medica treatment such that his condition will not improve.  This date is primarily a
medica determination. Manson v. Bender Welding & Mach. Co., 16 BRBS 307, 309 (1984). Itisdso
aquestion of fact that is based upon the medical evidence of record, regardless of economic or vocationa
congderation. See Louisiana Insurance Guaranty Assoc. v. Abbott, 40 F.3d 122, 29 BRBS 22 (CRT)
(5th Cir. 1994); Balegterosv. Willamette Western Corp., 20 BRBS 184, 186 (1988); See Williamsv.
Generd Dynamic Corp., 10 BRBS 915 (1979).

A judge must make a specific factud finding regarding maximum medical improvement and cannot
merely use the date when temporary tota disability is cut off by statute. Thompson v. Quinton Eng'rs, 14
BRBS 395, 401(1981). If a physician does not specify the date of maximum medica improvement,
however, the judge may use the date the physician rated the extent of the injured worker's permanent
imparment. See Jones v. Genco, Inc., 21 BRBS 12, 15 (1988). The date of permanency may not be
based on the mere speculation of aphyscian. Steig v. Lockheed Shipbuilding & Constr. Co., 3 BRBS
439, 441 (1976). In the absence of any other rdlevant evidence, the judge may usethe date the damwas
filed. Whyte v. Generd Dynamics Corp., 8 BRBS 706, 708 (1978).

If the medica evidenceindicatesthat the tregting physciananticipates further improvement, unless
the improvement is remote or hypotheticd, it is not reasonable for ajudge to find that maximum medical
improvement has been reached. Dixonv. John J. McMullen & Assoc., 19 BRBS 243, 245 (1986); See
Mills v. Marine Repair Serv., 21 BRBS 115, 117 (1988). The mere possibility of surgery does not
preclude a finding that a condition is permanent, especidly when the employee' s recovery or ability is
unknown. Worthington v. Newport News Shipbuilding & Dry Dock Co., 18 BRBS 200, 202 (1986);
White v. Exxon Co., 9 BRBS 138, 142 (1978), df'd mem, 617 F.2d 292 (5th Cir. 1980).

Inthe present case, the fact that Claimant sustained both physica and menta injury is undisputed.
With regard to the nature of Claimant’s physica condition, this Court finds that Dr. James Z. Brunnen's
medica opinionis entitled to determinative weight. The evidenceindicatesthat he was Clamant’ stregting
physician and evaduated Clamant on a regular bags from the time of injury. He initidly diagnosed
Clamant’s injury as a pevic fracture. See RX-27. However, he, dong with Dr. Osborne opined, to a
reasonable degree of medicd certanty that the subsequent sciatic nerve injury resulted from the pevic
fracture. See RX-27; RX-28. Dr. Brunnen opined, in correspondence
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dated May 20, 1998, that this physica condition, the scidic nerve injury semming fromthe pevic fracture,
was permanent and would not improve. See RX-12. He gave a maximum medica improvement date of
May 20, 1998. See RX-27. SinceDr. BrunnenisClaimant’ stresting physician for purposes of evaluating
Clamant’s physicd condition, this Court will take his medicad opinion as determinative of the issue.
Therefore, Clamant reached maximum medica improvement withhis physical conditiononMay 20, 1998.
As such, Clamant’s physicd injury is permanent in nature.

AstoClamant’ spsychologica/psychiatricinjury, crediblemedica testimony indicatesthat Claimant
hasa pre-exigting persondity disorder, which was aggravated by the work-related accident. See RX-29;
RX-31. Dr. Ware, psychiatrist, examined Clamant onMarch 29, 1999, and gave a diagnosis of amgor
depressive disorder with apassive, dependent persondity trait. See RX-29. These findings were smilar
to Dr. Hayes diagnoses, who examined Claimant in 1997. See RX-30. After examining Clamant’'s
records, however, Dr. Ware opined that Claimant’s condition had improved from 1997 to thetime of his
evauationin1999. See RX-29. He added that Claimant’smenta condition would have improved further
during that time if he were employed. See RX-29. Dr. Dean, Claimant’s counselor, aso opined that
Clamant's depression and anxiety had improved during this period. See RX-30. Up to tha point,
Clamant had not been declared permanently disabled regarding the condition by either an examining
psychiatrist or his counsdlor at the time he reached MMI with his physcd injury. See RX-29; RX-30.
Since Dr. Ware evaluated Clamant in 1999, Claimant’s mental injury extended beyond that date of MMI
for his physica injury. Dr. Ware concluded, however, that Claimant’s mental distress and depression
caused by the accident should have improved inthe sx months following his evaluation. Dr. Dean, on the
other hand, opined that Clamant’'s menta problems would continue for a short period after the indant
litigationconcluded. ThisCourt recognizesthat Dr. Dean, as Claimant’ scounsd or, had more opportunities
to evduate Clamant than Dr. Ware. However, this Court places determinative weight on Dr. Ware's
testimony, given that he was the most recent psychiatrist to provide amedica and psychiatric opinion on
Clamant’ smenta condition. Therefore, after examining the psychiatric evidence onthe record, thisCourt
finds that Claimant reached maximum medica improvement asto his psychiatric conditionon October 29,
1999. Thus, Claimant’'s entire disability became permanent in nature on that date.

The extent of disabilitycan be either partid or totd. Tota disability isacompleteincapacity to earn
pre-injury wagesinthe same work as at the time of injury or inany other employment. To establish aprima
fadie case of total disahility, the daimant must show that he cannot returnto hisregular or usud employment
dueto hiswork related injury. See Manigault v. Stevens Shipping Co., 22 BRBS 332 (1989); Harrison
v. Todd Pac. Shipyards Corp., 21 BRBS 339 (1988). It isnot necessary that the work-related injury be
the sole cause of the clamant'sdisability. Therefore, when an injury accelerates, aggravates, or combines
with the previous disgbility, the entire resulting disability is compensable. 1ndependent Stevedore Co. v.
Alerie, 357 F.2d 812 (9th Cir. 1966).
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In the present case, Claimant presented credible, medica evidence from Dr. Brunnen that he was
uncble to work from the date of the accident, November 10, 1996 to October 6, 1998. See RX-27.
Claimant was subsequently released to light duty withno reptitive lifting and no lifting heavier than fifteen
pounds. See RX-27. While this Court notes that Dr. Brunnen did gpprove Claimant for light duty work
as early as May, 1997, his approva was based on his assessment of Clamant’s physical condition. Itis
evident to this Court, however, that Clamant was dill unable to work due to his documented mental
problems. Therefore, evenif Claimant wasableto physicaly makethefifty-mile commuteto Respondent’s
facility for alight duty position, his mental conditionwould have dill prevented himfrombeing employable
during this period. The psychiatric evidence in the record, shows a steady improvement in Clamant’s
menta condition after October, 1998. See RX-30. Dr. Hayes, Clamant’s psychiatrist, prescribed
medication for Clamant. See RX-30. Dr. Dean opined that this medication, in combination with the
counsdling, was the reason for his continued improvement. However, he noted that Claimant continued
to exhibit sgns of obsessive behavior, regarding employment and the present litigation. See RX-30. After
examining Claimant’ srecordsand conducting a persona evauationinMarch, 1999, Dr. Ware, psychiatrist,
aso noted that Clamant appeared to be improving through counsding and medication. See RX-29.
However, Sgns of depression and obsessvity were ill evident. See RX-29. Therefore, on the basis of
the medica evidence provided, this Court findsthat Claimant has established that he was not able to return
to hisregular employment or amilar employment due to his physicd and mentd injuries. Hehassufficiently
provenacompleteloss of wage earning capacity and established aprima facie casefor tota disability from
the accident on November 10, 1996.

Total disahility, and loss of wage earning capacity, becomes partid on the earliest date that the
employer establishes suitable dternative employment. See Rinddi v. General Shipbuilding Co., 25 BRBS
128 (1991). To edablish suitable dternative employment, an employer must show the existence of
redidticaly available job opportunities within the geographica areawherethe employee resdes which he
is capable of paforming, consdering his age, education, work experience, physicd redtrictions, and an
opportunity that he could secureif he diligently tried. See New Orleans Stevedoresv. Turner, 661 F.2d
1031 (5th Cir. 1981); See McCabe v. Sun Shipbuilding & Dry Dock Co., 602 F.2d 59 (3d Cir. 1979).
For the job opportunities to be redigtic, the employer must establish their precise nature, terms, and
avalability. Thompson v. Lockheed Shipbuilding & Consir. Co., 21 BRBS 94, 97 (1988). A falureto
prove suitable dternative employment resultsin afinding of totd disability. Manigault v. Stevens Shipping
Co., 22 BRBS 332 (1989).

Respondent presented Ms. Sigue stestimony showing that it tendered two lignt duty positions,
offshore dispatcher and tool room attendant, to Clamant in 1997. See RX-33. This Court finds Ms.
Sigue stestimony credible regarding both the tender of the jobs and the duties required in the described
positions. David Bartley and Whitney Vincent testified that the tool room attendant was required to do
much more than the written job description provided for. However, this Court notes that both of these
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individuals were employed in the offshore area of Respondent’ s operations,

and were not sufficiently aware of the activitiesinthe onshoretoolroom. Thisisconfirmed by Ms. Sigue's
testimony that Respondent did have both an onshore and offshore toolroom, and both required different
activity levels. The tool room attendant position, in particular, was expressly agpproved by Clamant’s
orthopedist as an appropriate light duty position. See RX-27. In May, 1998, Dr. Brunnenaso approved
the fifty-mile commute to the toolroom, onthe conditionthat Claimant be able to make frequent stops. See
RX-27. However, while these light duty positions offered by Respondent may have met Claimant’s
physicd restrictions for work, there are severa aspects in this case that make these postions unsuitable.

Firgt, Dr. Brunnen, Claimant’s orthopedi<, initidly requested that Claimant focus on his physica
therapy sessions. See RX-27. However, both of these jobs that Respondent tendered would require
Claimant to make alengthy commute and work a five-day work week. Therefore, Claimant would not
logicdly be adle to atend regular therapy sessons during the week, consistent with Dr. Brunnen's
indructions. Additiondly, in April, 1997, Claimant wasreferred to Dr. Hayes and began attending therapy
sessons hdd by Dr. Dean. Clamant has continued these counsding sessions, and hasregularly attended
snce October, 1998. Clamant would experience the same problem scheduling histherapy sesson during
the week as he would withhis physical therapy appointments. Therefore, this Court finds that the two job
offers tendered to Clamant in 1997 were not suitable for Claimant due primarily to his menta hedlth
treatment. However, Dr. Ware opined that the need for counsding with a therapist would diminish by
October, 1999. Therefore, this Court findsthat the tool room attendant positionin Respondent’ s onshore
tool room became auiteble at that time, given Clamant’s training, medica trestment requirements, and
physica redtrictions. Ms. Sigue aso testified that the job was available for Claimant until her last month
of employment, which wasMarch, 2000. After evauating thistestimony, the Court finds that Respondent
has established suitable dternative employment through March 1, 2000. Sincethisjob paid Clamant his
pre-accident wage rate, he sustained no loss of wage earning capacity from October 30, 1999 through
March 1, 2000.

Clamant also assertsthat these two light duty positions were “ sheltered employment.” A showing
that the Clamant has been employed in “shdtered employment” is insufficient to establish suitable
dternative employment. See Harrod v. Newport News Shipbuilding & Drydock Co., 12 BRBS 10
(1980). Sheltered employment isajob for whichanemployeeispad even if he cannot do the work and
which isunnecessary. Seeld. Claimant has presented no evidence to indicatethat either the dipatching
position or the tool room attendant position were unnecessary to Respondent’s operations. To the
contrary, Ms. Sigue testified that both positions were necessary to Respondent’ s business. See RX-33.
Additiondly, the fact that the positions were described as “trandtiond” does not mean that the position
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existed at the beneficence of the employer. Respondent presented evidence that these positions were to
help injured workers get back into the workforce. Not only is there no evidencethat these postions were
created for Clamant, Ms. Sigue testified that these

positions were in existence prior to his injury. Therefore, this Court finds no evidence that Respondent
tendered a“ shetered employment” position to Claimant.

Respondent a so submitted avocationd rehabilitationreport prepared by Nancy T. Favaloro. See
RX-32. Thisreport demonstrated various job openings in the Shreveport area where Claimant resides.
Both sedentary and active security guard positions would be unavailable for Clamant, given that he hasa
cimind record. See RX-32. Thisis consgent with Dr. Galoway’s opinion that Clamant would be
restricted in his job possibilities due to his crimind record.

Additiondly, the listed route sdles and steward positions would not be suitable for Clamant due
to both the weight and the repetitive nature of the lifting involved. While the used car position seems
auitable and available, it is not evident from the report as to whether the wages given are based on
commisson or draight sdary. Therefore, this Court will not congder thet position in caculating suiteble
dternaive employment. However, this Court finds that severa of the other listed positions, would be
feasble for the Claimant. Claimant hasthe experiencefor the crane operator position, which, asdescribed
in the report, fits within his physicd restrictions.  Both the parking lot cashier position and production
worker positionwould alow Clamant to ether St or stand, athough the production positionrequiresmore
ganding. The craneoperator position paysfrom $12.00 to $20.00 per hour, while the production worker,
and parking lot cashier positions pay on average $5.50 per hour. After averaging these wage figures
presented inMs. Favaloro’ s report, and after consideration of Dr. Galoway’ s testimony, this Court finds
that Respondent has proven suitable dternative employment for a position paying approximately $10.00
per hour. For an eight-hour day and a five-day work week, thiswould yield a weekly wage of $400.00.

Since Respondent has provided sufficent evidence of aredigticaly available job opportunitiesthat
Clamant is capable of doing, Respondent has established two types of suiteble dternative employment.
Respondent’ s tender of the offshore dispatcher and tool room attendant positions were sufficiently proven
suitable and available from October 29, 1999 through March 1, 2000. Since those positions would pay
Clamant his pre-accident wages, he sustained no |oss of wage earning capacity for that period. However,
beginning on March 2, 2000 and continuing, Respondent established suitable dternative employment
through Ms. Favaloro’s report in the amount of $400.00 per week. Since Claimant’s pre-accident
average weekly wage was $517.68, Claimant has sustained only a partia |oss of wage earning capacity
for that period of time. See JX-1. Thus, Clamant’scompensation rate from the sti pulated average weekly
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wagewill be diminished accordingly. Claimant also made aclam for vocationd rehabilitation benefits. See
CX-3. However, thereisno evidencethat Claimant either sought or was denied said benefits. Therefore,
consggtent with this opinion, snce Clamant is entitled to workers compensation benefits, he is not
precluded by this Court from taking advantage of vocationa rehabilitation services offered by the
Department of Labor.

. REASONABLE AND NECESSARY MEDICAL EXPENSES
Section 7(a) of the Act provides that:

(& The employer shdl furnish such medicd, surgica, and other attendance or treatment,
nurseand hospital service, medicine, crutches, and apparatus, for such period asthe nature
of theinjury or the process or recovery may require. 33 U.S.C. 8 907(a).

In order for amedica expense to be assessed againg the employer, the expense mugt be both reasonable
and necessary. Parnell v. Capitol Hill Masonry, 11 BRBS 532, 539 (1979). Medicd care must be
appropriate for the injury. 20 C.F.R. § 702.402. A clamant has established a prima fadie case for
compensable medical trestment where a qudified physician indicates treetment is necessary for a work
related condition. Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255, 257-258 (1984). The
damant must establish that the medica expenses are related to the compensable injury.  See Pardee v.
Army & Air Force Exch. Serv., 13BRBS 1130 (1981); See Suppav. LehighVdleyR.R. Co., 13 BRBS
374 (1981). The employer isligble for al medica expenses whicharethe naturd and unavoidable result
of thework injury, and not due to anintervening cause. See Atlantic Marine v. Bruce, 661 F.2d 898, 14
BRBS 63 (5th cir. 1981), aff'g12 BRBS 65 (1980).

An employee cannot receive reimbursement for medica expenses unless he has firg requested
authorization, prior to obtaining trestment, except in cases of emergency or refusal/neglect. 20 C.F.R. §
702.421; See dso Shahady v. Atlas Tile & Marble Co., 682 F.2d 968 (D.C. Cir. 1982)(per curium),
rev'g 13 BRBS 1007 (1981), cert. denied, 459 U.S. 1146 (1983); See McQuillen v. Horne Brothers
Inc., 16 BRBS 10 (1983); See Jacksonv. Ingalls Shipbuilding, 15 BRBS 299 (1983). The Fourth Circuit
has reversed a holding by the Board that a request to the employer before seeking treatment is necessary
only where the claimant is seeking reimbursement for medical expenses dready paid. The court hdd that
the prior request requirement appliesat dl times. See Maryland Shipbuilding & Drydock Co. v. Jenkins,
594 F.2d 404, 10 BRBS 1 (4th Cir. 1979), rev’g, 6 BRBS 550 (1977).

Section 7(d)(2) of the Act providesin pertinent part that:
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(2) No dlam for medicd or surgicd trestment shdl be vaid and enforceable againgt such
employer unless, within ten days following the firg trestment, the physcian giving such
treatment furnishes to the employer and the deputy commissioner areport of such injury
or trestment, on aformprescribed by the Secretary. The Secretary may excusethefailure
to furnishsuchreport withinthe ten-day period whenever he finds it to beinthe interest of
justiceto do so. 33 U.S.C. § 97(d)(2).

In this case, the fact that Claimant sustained both physica and mentd injury from a work-related
injury isundisputed. See JX-1. Additiondly, there is suffident medica evidencein the record to indicate
that Clamant’ s pevic fracture, sustained during the accident, caused ascidic nerve injury onhisright side.
Therefore, he is entitled to dl properly authorized and reasonable medica benefits gemming from this
condition. Dr. Brunnen, Clamant’s treating physician opined that future surgery was not an option for
Clamant. See RX-27. Hedid suggest, however, that Claimant attend a chronic pain management clinic
for evauation. See RX-27. Therefore, this Court findsthat a chronic pain management evauation would
be a reasonable and necessary expense for Claimant, because it is connected to his physicd injury.

Clamant is aso entitled to reasonable and necessary benefits for his mentd injury sustained as a
result of hiswork-related accident. Whilethereisevidenceto indicate apre-existing persondity disorder,
it is dso evident from psychidric tesimony, that this condition was exacerbated by his work-related
accident and is compensable. Thus, Claimant is entitled to reasonable and necessary past and future
compensable psychiatric trestment and medication associated with this work-related injury.

Both Clamant and Respondent testified as to the mileage that Claimant was required to drive in
order to obtain medical treatment. Mr. Montalbano testified that Carrier had paid appropriate mileage to
Clamant for dl verifidble medica vigts. See TR. at 136-183. His correspondence to that effect was
reproduced as CX-37. This Court finds that his requirement of verification from the medica facility
reasonable. Additiondly, this Court findsthat Mr. Montal bano’ s method of computing mileege, based on
astandard figureinthe Shreveport area, reasonable given thefact that Claimant testified that he frequently
changed addresses. Therefore, thisCourt findsthat Respondent isliable only for any unpaid past and future
mileege expenses, based onthis method of cdculation, that are verified by the appropriate medical fadlity.

Accordingly,
ORDER
Itishereby ORDERED, ADJUDGED AND DECREED that:
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(1) Employer/Carrier shdl pay to Clamant any unpaid compensationfor temporary total disability
benefitsfromNovember 10, 1996 until October 29, 1999, based on anaverage weekly wage of $517.68;

(2) Employer/Carrier does not owe any compensationbenefitsto Clamant for permanent disability
fromOctober 30, 1999 to March 1, 2000 dueto the sLitable dternative employment available at itsfadility,
which paid pre-accident wages. Claimant sustained no loss of wage earning capacity during thistime.

(3) Employer/Carrier shdl pay to Claimant compensation for permanent partial disability benefits
fromMarch 2, 2000 and continuing, subject to the limitations inthe Act, based on an average weekly wage
of $517.68, minus the suitable, dternative employment wages of $400.00 per week;

(4) Employer/Carrier shdl pay to Clamant interest onany unpaid compensationbenefits. Therate
of interest shdl be cdculated at a rate equa to the coupon issue yield equivaent (as determined by the
Secretary of the Treasury) of the average auction price for the auction of 52 week United States Treasury
bills as of the date this decison and order isfiled with the Didtrict Director. See 28 U.S.C. 81961;

(5) Employer/Carrier sl pay or reimburse Clamant for reasonable and necessary medical
expenses, with interest, in accordance with 81961;

(6) Employer/Carrier shdl pay of remburse Claimant for any unpaid mileage based on the
reasonable method of calculation and verification provided by Carrier;

(5) Clamant's counsd shdl have twenty days from receipt of this Order in which to file a fully
supported attorney fee petition and smultaneoudy to serve a copy on opposing counsa. Theregfter,
Employer shdl have twenty (20) days from receipt of the fee petition in which to file aresponse.

Entered this 25™" day of June, 2001, at Metairie, Louisana
A
JAMESW. KERR, JR.
Administrative Law Judge
JWK:ds
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